COUNTY OF LEHIGH, PENNSYLVANIA
COMMISSIONERS BILL 2016-01
SPONSORED BY COMMISSIONER HOLT
REQUESTED DATE: JANUARY 6, 2016
ORDINANCE NO. 2016 -

APPROVING AN AGREEMENT WITH EMERALD DATA SOLUTIONS, INC.

WHEREAS, the Board of Commissioners desires to enter into an agreement with
Emerald Data Solutions, Inc. to provide a docﬁment management software; and

WHEREAS, a copy of the proposed Agreement is attached hereto as Exhibit
"A"; and

WHEREAS, Emerald Data Solutions, Inc. is not willing'to include language
required by the Administrative Code for all County contracts; and

WHEREAS, because the proposed Agreement does not comply with the Se'ction.
801.2 of the Administrative Code, ordinance approval is required.

NOW, THEREFORE, IT IS HEREBY ENACTED AND ORDAINED BY
THE BOARD OF COMMISSIONERS OF THE COUNTY OF LEHIGH,
| PENNSYLVANIA, THAT:
1. The foregoing Whereas clauses are incorporated herein as if set forth in
their entirety.
2. The proposed Agreement between Emerald Data Solutions, Inc. and the
County of Lehigh, attached hereto aS Exhibit "A", is hereby approved, and is hereby
exempted from the requirements of §801.2 of the Administrative Code.

3. The proper officers and other personnel of Lehigh County are hereby




authorized and empowered to take all such further action, including any necessary
transfers of funds, and execute additional documents as they may deem appropriate to

carry out the purpose of this Ordinance.

4. The County Executive shall distribute copies of this Ordinance to the
proper officers and other personnel of Lehigh County whose further action is required to
achieve the purpose of this Ordinance.

5. Any Ordinance or part of any Ordinance conflicting with the provisions of
this Ordinance is hereby repealed insofar as the same affects this Ordinance.

6. This Ordinance shall become effective in ten (10) days after enactment.




ADOPTED this day of , 2016, by the

following vote:

Commissioners AYE NAY

Geoff Brace

Thomas C. Creighton, III
Percy H. Dougherty

Dan Hartzell

Amanda Holt

David S. Jones, Sr.
Marty Nothstein

Brad Osborne

Michael Schware

ATTEST:

CLERK TO THE BOARD OF COMMISSIONERS

APPROVED this day of , 2016,

THOMAS S. MULLER
LEHIGH COUNTY EXECUTIVE

ENACTED this day of , 2016.




BoardDocs

End User Agreement
Part I: QOrder Form

Emerald Data Solutions, Inc. ("Emerald"), 519 Johnson Ferry RD NE, Suite A100, Marietta, GA 30068, provides a proprietary, web-
based service known as BoardDocs {the “Service"), that enables organizations to enhance aspects of the governance process and
communications betwaen the administration, the public and the board, all on and subject to the terms of this End User Service
Agreement (the "Agreement”). By executing this Agreement, effective as of the "Effective Date” indicated below, the below named
customer ("Customer”) agrees to use, and Emerald agrees to make available to Customer, the Service, all In accordance with and
subject to the terms and conditions described in this Agreement.

1. General Information.
| SALES INFORMATION

Organization Name:
Address.

City: | State: [ Zip:
Telephone:
RO =

2. Charges. For each “BoardDocs site” (as defined by Emerald) ordered under this Agreement, Customer will pay the applicable:
Annual Recurring Charge (“ARC") and the Non-Recurring Charge ("NRC") set forth below. Once paid, the ARC and NRC are not
refundable, except as described in Section 3 below. The initial NRC and ARC will be invoiced immediately after implementation and
fraining of the Services and Applications indicated below (the “Services").

“Initial Service::|/Type of Services: . .0 - - TorAmount;
| NRC (Non-Recurring Charge) $1,000.00
[ BoardDocs Pro Plus ARC {Annual Recurring Charge) $20,000.00
. BoardDocs Pro ARC (Annual Recurring Charge) $12,000.00
£ BoardDocs LT Plus ARC (Annual Recurring Charge) $6,000.00
O BoardDocs LT ARC {Annual Recurring Chargs) $3,000.00

3. Term. The “Initial Term” of this Agreement will commence on the first day of the month following Customer's receipt of the first
invoice and continue for a term of one year. On the expiration of the Initial Term, this Agreement will automatically renew and remain
in effact for consecutive one-year periods (each a “Renewal Term"), unless either party elects to terminate this Agreement by
providing written notice of such termination to the other party of at least 30 days. Within 30 days of a termination, Emerald will
refund to Customer any unused prorated portion of the ARC already paid for that year.

BY SIGNING BELOW, THE PERSON SIGNING FOR CUSTOMER PERSONALLY REPRESENTS AND WARRANTS TO
EMERALD THAT HE OR SHE HAS THE AUTHORITY TO SIGN FOR CUSTOMER AND BIND CUSTOMER TO THIS
AGREEMENT. CUSTOMER UNDERSTANDS AND AGREES TO BE BOUND BY THE ATTACHED TERMS AND CONDITIONS.

CUSTOMER EMERALD DATA SOLUTIONS, INC.
SIGNATURE Date SIGNATURE } Effective Date
Name and Title of Authorized Representative Name and Title of Authorized Representative

~EXHIBIT
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Part il: Additional Terms and Conditions

4. Provision of Service. Subject to the terms and conditions of this Agreement, Emerald will make the "Services” as defined in Section
7 available to Customer in accordance with this Agreement, the Service Level Agreement (“SLA”) and the Emerald Acceptable Use
Policy ("“AUP"), which SLA and AUP, are posted on Emerald's web site at hitp:/www.BoardDocs.com/Home.nsf/legal and both of
which are incorporated into and made a part of this Agresment. Emerald will use commercially reasonable efforts to make a version
of the Service available to Customer by a commencement date agraed to by the parties, including establishing the hosting of the
Service and storage of data uploaded via the Service. Such initial Service will be co-branded with both parties’ "Marks"” (as defined
in Section 10). Emerald may modify certain components of the Service or Services as required by changes in laws, regulations or
technology, requests of customers or to make improvements or correct problems or issues. Customer may requast in writing to switch
to any other version of the Services supported by Emerald, and Emerald will make every reasonable effort to accomplish such change
request to the extent possible and will automatically make the corresponding changes to appropriate ARG for such version.

5. Payment. Customer agrees to pay Emerald {or its designee) all charges or fees described in this Agreement within 30 days of
Customer's receipt of the applicable invoice. Any amount not paid within such 30-day period will bear interest, unti paid, at the lesser
of: {2} one and one-half percent (1%4%) per month, or (b) the highest rate permitted by applicable law. ARCs will be invoiced annually
in advance. NRCs, if any, will be invoiced promptly following the Effective Date. In addition to such rates and charges, Customer will
be responsible for all taxes and fees assessed or due with ragard to its receipt or use of the Service or provision of the Services. The
continuad provision of Services is conditioned wn Customer’s craditworthiness and may be subject to a mutually agreeable reasonable

assurance of payment or deposit.

6. Termination. This Agreement is effective for the Term described in Section 3. Customer has the right to terminate the Agreement
and both parties have the right not renew the Agreement for @ Renewal Term, as also described in Section 3. In addition, Emerald
may terminate this Agreement and/or cease or suspend the provision of all or any part of the Services upon: (a) Customer's failure to
pay any amount when due under this Agreement (after 10 days prior written notice of such failure to pay); (b) the filing of a petition in
bankruptcy by or against Customer; () any lllegal, slanderous, infringing or inappropriate “Content” (as defined in Section 8) being
loaded on any website or otherwise transmitted or used in connection with the Service or Services which is not immediately ceased
and removed after request by Emerald; or {d) any material breach of this Agreement including but not limited to any viglation of the
AUP (all of the foregoing being defined as a “Customer Caused Termination or Suspension”). In the case of any such Customer
Caused Termination or Suspension, Customer will pay for all accrued and unpaid charges for Services provided through the effective
date of such Customer Caused Termination or Suspension. Upon any termination of this Agreement, Customer agrees its right to
use the Services and Applications or Emerald “Intellectual Property” and “Marks” (as defined in Section 10 hereof) immediately ceases
and it shall cause all of itz affiliates to cease using the Service and all of Emerald's intellectual Property. Customer agrees to
completely destroy all capies in any form of any Emerald Applications and Intellectual Property (and all accompanying documentation)
in ifs or its affiliates’ possession upon termination of this Agreement for any reason. Upon written request and payment of any
applicable fees, Emerald will work with Customer to provide reasenable access to Customer’'s data for up to one year after termination
of this Agreement (other than following Customer’s breach hereof), provided that Customer immediately deletes all local copies of the
Applications and Emerald Intellectual Property in Customer's possession.

7. Applications and Use of Service. Subject to the terms and conditions of this Agreement, Emerald hereby grants to Customer,
and Customer hereby accepts, a non-exclusive, non-sublicenseable, non-transferable, annual license to access the Service and use
for Customer's purposes the Applications solely during the Term. Customer will be responsible for all hardware, software (including
browser software) and Internet communication links and connectivity necessary to access the Service from their respective facilities,
including, without limitation, maintaining sufficient bandwidth to meet its utilization demands. Customer will be solely responsible for
ensuring that each of the persons or entities that accesses the Service or Applications through Customer or its systems or with their
consent (collectively, “Users”) complies with all of the terms and conditions of this Agreement, including the AUP and all applicable
laws, rules, regulations and ordinances. Customer will not modify, adapt, translate, hypothecate, lease, disclose, loan, sublicense,
resell, distribute or create derivative works based on all or any part of the Service, Applications or Emerald Intellectual Property or
Marks, unless permitted by Emerald. Customer will not attempt to decompile, reverse engineer or disassemble the Service or
Applications for which source code is not provided, and Customer will be liable to Emerald for any unauthorized copying, reverse
engineering or use of the Service or Applications by Users. If Emerald supplies source code for any Applications to Customer,
Customer is solely liable and responsible for the consequences of any modifications to such source code or Applications made by or
for Customer, and all support obligations or warranties with regard to such modified source code or Applications will be void and of no
force or effect as a result of Customer's revisions thereto. Unless otherwise agreed in writing by Emerald, Customer will not, and will
cause each of the Users to not, remove or modify, or attempt to remove or modify, any proprietary notices contained in or associated
with the Service or Applications. Customer agrees that it is solely responsible for maintaining, and ensuring that ils users maintain,
the confidentiality of any user passwords or aceess codes entrusted to Customer or its Users, and for all activities resulting from their

authorized or unauthorized use.

8. Customer Content and Data. Subject to the tarms of this Agreement, Customer is exclusively responsible and liable for all content
it posts or transmits using the Service and Applications (the “Content’), and Emerald has no responsibility or liability therefora, nor
will Emerald be responsible for reviewing or determining the accuracy or appropriateness of any such Content. “Content” does not
include data or information regarding other customers of Emerald or any information provided by Emerald. Gustomer will not use any
information accessible from the Service in conjunction with any enterprise unrelated to its governmental duties or not authorized or
contemplated by this Agreement. Customer reserves exclusive rights to all of its information stored in fields and as attachments in
the Applications database. At the Customer's request, Emerald will export the data from the database for a mutually agreed-upon
nominal fee. Customer hereby grants to Emerald, and Emerald hereby accepts, a non-exclusive, royalty-free, irrevocable, perpetual
license to use such Content, information and data for purposes of providing the Service to Customer and performing any other
obligations under this Agreement, for their business purposes relating to the Service or the Applications, and for the maintenance or
use of business records and information associated with any of the foregoing. Custorner is solely responsible for such Content,
information and data (including, without limitation the accuracy of such Coentent, information and data) and for ensuring that Customer
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has the necessary rights to use such Content, information and data, and Customer wili defend, and satisfy any claims, judgments or
expenses of or against Emerald, arising out of any third party claims relating to such Centent, information or data. Customer has only
the limited rights granted by this Agreement.

9. Acceptable Use. All use of the Service will comply with the Emerald's AUP. Customer will not: (a) post or transmit on or through
any website or network through which the Service are provided any libelous, slanderous, obscene or otherwise unlawful information
or materials of any kind or any information that invades the privacy or rights of a third party; (b} interfere with or disable the Service,
Applications or Emerald's systems or operations in any way; () engage in any conduct involving the Service or Applications that
would constitute a criminal offense or give rise.to civil liability under any local, state, federal or other law or regulation; or (d) post,
transmit, upload, reproduce or distribute to or through the Service or Applications any material or Content protected by copyright,
patent, confidentiality, trade secret, trademark, privacy or other intellectual property or proprietary rights without first obtaining sufficient
legal consent or written permission from the owner thereof. Unless the law that governs Customer's existance or operation prohibits
thig, Customer agrees to defend, indemnify and hold harmless Emerald from any and all liabilities, costs and expenses, including
reasonable attorneys' fees, arising from or related to a failure of Customer or its Users to comply with all applicable laws, this
Agreement or the AUP or Customer's actions or omissions with respect thereto.

10, Ownership and Intellectual Property. "Intellectual Property" means (a) copyrights, trademarks (and all goodwitl associated
therewith), service marks {and all goodwill assaciated therewith) and any other rights to any form or medium of expression and all
applications for registration of any of the foregoing; (b) trade secrets and confidential infermation {as defined by applicable law),
privacy rights and any other protection for confidential or proprietary Information or ideas; (¢} patents and patent applications; (d)
inventions and any other items, information or theories which are protectable or registrable under any of the copyright, patent, trade
secret, confidentiality or other intellectual property laws; and {g) any other similar proprietary tights or interests recognized by
applicable law. Customer acknowledges and agrees that Emerald owns (as between Emerald and Customer) and will retain all
ownership in the Intellectual Property and all other property rights and interests associated with the Service, its Applications, Marks
and all derivative works and components of any of the foregoing. Customer specifically disclaims, and acknowledges it will never
acquire, claim or seek to register, any Intellectual Property or other property rights or interests in the Service, Applications or Emerald
Intellectual Property, or any derivative work of any of the foregoing, by operation of law or otherwiss. Customer will execute and
deliver confirmations or other written instruments as reasonably requested by Emerald to confirm Emerald’s exclusive ownership of
Emerald's Intellectual Property, Applications and Service. As between Customer and Emerald, Custormer will own ali Intellectual
Property or other property rights or interests in and o thelr own data and content. Subject to the terms this Agreement, each party
hareby grants to the other during the Term of this Agreement a royalty-free, non-exclusive, non-transferable license to use such party's
trademarks and service marks {and the good will associated therewith} provided to the other by such party (the "Marks") solely in
connection with the other's performance of this Agreement and in connection with their use of the Service or Applications. Each parly
agrees that any use of the other party's Marks will be in strict accordance with the other party's trademark and service mark guidelines
as provided and revised by the other party from time to time, Emerald reserves all rights not expressly granted to Customer in this

Agreement.

11. Disclaimer. CUSTOMER ASSUMES TOTAL RESPONSIBILITY FOR USE OF THE SERVICE, APPLICATIONS, CONTENT AND
THE INTERNET AND ACCESSES THE SAME AT ITS OWN RISK. EMERALD EXERCISES NO CONTROL OVER AND HAS NO
RESPONSIBILITY WHATSOEVER FOR THE CONTENT ACCESSIBLE OR ACTIONS TAKEN ON THE INTERNET OR PROVIDED
BY CUSTOMER OR ITS AFFILIATES, AND EMERALD EXPRESSLY DISCLAIMS ANY RESPONSIBILITY FOR SUCH CONTENT
OR ACTIONS. EXCEPT AS SPECIFICALLY SET FORTH IN THIS AGREEMENT, THE SERVICE AND ANY RELATED SOFTWARE
PROVIDED BY EMERALD ARE PROVIDED WITHOUT WARRANTY OF ANY KIND, EXPRESS OR IMPLIED, INCLUDING NO
WARRANTY OF TITLE, NONINFRINGEMENT, MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. NCO ADVICE,
STATEMENT OR INFORMATION GIVEN BY EMERALD, ITS AFFILIATES OR CONTRACTORS WILL CREATE A WARRANTY.

12. Limitations of Liability. NO PARTY OR SUCH PARTY'S AFFILIATES OR CONTRACTORS WILL BE LIABLE FOR ANY
INDIRECT, INCIDENTAL, SPECIAL, PUNITIVE OR CONSEQUENTIAL DAMAGES OR FOR ANY LOST OR IMPUTED PROFITS
OR REVENUES OR LOST DATA OR COSTS OF COVER ARISING FROM OR RELATED TO THE SERVICE, APPLICATIONS OR
THIS AGREEMENT, REGARDLESS OF THE LEGAL THEORY UNDER WHICH SUCH LIABILITY IS ASSERTED AND
REGARDLESS OF WHETHER A PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF ANY SUCH LIABILITY, LOSS OR
DAMAGE, EXCEPT.WITH RESPECT TO ANY INDEMNITY PROVIDED BY CUSTOMER UNDER THIS AGREEMENT.
CUSTOMER'S REMEDIES FOR ANY AND ALL CLAIMS RELATED TO THIS AGREEMENT AND EMERALD'S AGGREGATE
LIABILITY UNDER THIS AGREEMENT ARE LIMITED TO THE REMEDIES SET FORTH IN THE SLA. Emerald will provide Customsr
with a certificate of insurance after execution of this Agreement and upon Custemer's request in the future.

13. Confidentiality. A party's “Confidential Information” means information or data (in oral, written, electronic or other form),
excluding any "Trade Secrets” (as defined under applicable law), related fo or owned or controlled by such party, valuable to such
party and not generally known or readily available through legal means (other than Its disclosure in reliance on this Agreement) to the
recalving party. Customer acknowledges that the Applications contain Confidential Information and Trade Secrets of Emerald.
Subject to applicable law, a receiving party may use the disclosing party's Confidential Information or Trade Secrets to perform its
obligations and exercise Its rights under this Agreement, and may not communicate, disclose, transfer or use the disclosing party's
Confidential Information or Trade Secrets for any other purpose without the prior written consent of the disclosing party. The foregoing
restrictions shall not apply to any Confidential Information or Trade Secrets of the disclosing party that: {a) are in the public domain,
other than due to the actions or omissions of the receiving party; (b) can be proven to have been already known by the receiving pary
before their disclosure by the disclosing party; (¢) were independently developed by the receiving party without access to or use of
any Confidential Information or Trade Secrets of the disclosing party. In addition, the receiving party may disclose disclosing party's
Confidential Information or Trade Secrets only to its officers, directors and employees on a need-to-know basis after informing any
such disclosees that it is confidential and subject to the terms of this Agreement, and provided that such disclosing party remains
liable to ensure that such individuals comply with the requirements of this Agreement. Notwithstanding the foregoing, after giving
reasonable notice to the disclosing party (which notice affords the disclosing party an opportunity to seek a protective order or other

Lehigh County BoardDocs End User Agreement.docx Page 30f4



remedy), the receiving party may disclose the disclosing party's Confidential Information or Trade Secrets to the extent required by
law or a court of competent jurisdiction. On request, each receiving party will return or destroy all copies or records that contain or
reflect the disclosing party's Confidential Information or Trade Secrets. A party may seek injunctive relief to redress or prevent
violations of this Section 13, in addition to, and net in lieu of, any other rights and remedies available to such party. Confidential
Information will cease to be protected as set forth in this Agreement on the third anniversary of the termination of this Agreement.
Trade Secrets will be protected as required by this Agreement and applicable law for so long as they remain a Trade Secret under
applicable law. i

14. Miscellaneous

{(a) Unless the law that governs Customer's existence or operation prohibits this, any claim or dispute relating to this Agreement
will be submitted for binding arbitration in accordance with the Federal Arbitration Act, 9 U.S.C. 1-16 and this Agreement will
be govemed by Georgia law. The parties agree that the arbitrator must adhere to the terms and conditions in this Agreement.

(b) If any portion of this Agreement Is held to be unenforceable, the unenfarceable portion will be construed as nearly as possible
to refiect the original intent of the parties and the remainder of the provisions will remain in full force and effect. Except with
regard to the SLA, neither party's failure to insist upon strict performance of any provision of this Agreement wili be construed
as a waiver of any of its rights under this Agreement. The terms and conditions of this Agreement will not be more strictly
construed against either party since both parties negotiated this mutually acceptable Agreement.

{¢) Notices under this Agreement will be seni fo the addresses set forth above or to such other address as a party shall notify the
other party in writing. :

{(d) All terms and provisions of this Agreement which should by their nature survive the termination of this Agreement will so
survive, including, but not limited to, the relevant provisions of Sections 3, 4, 5, 6, 7 (except any licenses, which are restricted
to the Term), 9, 10, 11, 12, 13, and 14.

{e) Customer understands that the Applications are accessed through the Internet and data may travel over the unsecured
networks of several third party Internet service providers and thus may not be secure or confidential. Emerald is not
responsible for Internet connectivity to Customer's location or any things that happen by or through internet or other
transmission or access. Emerald will not be liable to Customer, or any User, for any delay or fallure to perform any provision
of this Agreement to the extent such delay or failure to perform is caused by an event beyond the reascnable control of
Emerald, including, without limitation, an act of Ged; fiood; riot, fire; explosion; judicial or governmental act; terrorism; military
act: strike or lockout; third party act or omission; failure of utility or telecommunications facilities; virus, worm, trojan horse or
other code, command, file or program designed to interrupt, destroy or limit the functionality of any content, information,
software, hardware or squipment; Internat slow-down or failure; lightning or other weather condition or event; or any other act,
omission or event outside the control of Emerald {all of which are “Events of Force Majeure”).

(H This Agreement, the SLA and AUP and other documents or items referenced herein or therein, constitute one and the same
legally binding instrument and the entire agreement between Customer and Emerald with respect to the subject matter hereof
and expressly supersede any contrary prior written or orat agresments or understandings between the parties. Customer may
not assign this Agreement or any of its rights or obligations without the prior written consent of Emerald, which consent will not
be unreasonably withheld or delayed. The remaining terms and conditions of this Agreement may not be amended except in

a writing signed by both parties.
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